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The compliance framework you spent millions building might be worthless by Q2
2026—and the constitutional battle brewing between Washington and state capitals
could leave your Al strategy in legal limbo for years.

The Executive Order That Changes Everything

Let me be direct with you: the Al regulatory landscape you understood last month
no longer exists.

In November 2025, Politico revealed a leaked White House draft executive order
titled “Eliminating State Law Obstruction of National Al Policy.” This isn’t
bureaucratic posturing. This is the opening salvo in what could become the most
significant federalism battle in technology regulation since the internet’s
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commercial dawn.

The document outlines an aggressive strategy to systematically dismantle state Al
regulations through two primary mechanisms: federal litigation and funding
coercion. If you're an enterprise technology leader, a compliance officer, or a CIO
trying to navigate Al deployment, this isn’t just policy news—it’'s an existential
threat to your operational framework.

The question is no longer “which state laws do we comply with?” but
rather “will any of these state laws survive federal challenge?”

Understanding the Battlefield: 1,000+ Bills and
Counting

To grasp the magnitude of what’s unfolding, consider the numbers. State
legislatures introduced over 1,000 Al-related bills in 2025 alone. This isn’t scattered
legislative curiosity—it's a coordinated state-level response to federal inaction that
has created the most complex patchwork of technology regulation in American
history.

California’s SB 53, the Transparency in Frontier Al Act, mandates disclosure
requirements for advanced Al systems that could affect millions of users. Colorado’s
Al Act directly addresses algorithmic discrimination, requiring impact assessments
and consumer notifications when automated systems make consequential decisions
about employment, housing, credit, and healthcare.

These aren’t theoretical frameworks. Companies have already invested substantial
resources—Ilegal teams, technical infrastructure, documentation systems, audit
processes—to comply with these requirements. The draft executive order
essentially tells enterprises that these investments might have been wasted.

The Legal Architecture of Federal Preemption

Legal analysts at Mintz have dissected the proposed order’s constitutional strategy,
and it relies on established but contested preemption doctrines.

The administration’s argument centers on two constitutional principles:
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* Interstate Commerce Clause: Al systems inherently cross state boundaries.
A model trained in one state, deployed in another, and serving users across all
fifty creates exactly the kind of interstate commercial activity the federal
government has historically regulated.

* Supremacy Clause: When federal and state laws conflict, federal law
prevails. The administration argues that state Al regulations conflict with the
federal policy of Al development deregulation established in Executive Order
14179.

The problem? There’s no comprehensive federal Al law to preempt state
regulations. The administration is essentially arguing that the absence of federal
regulation constitutes a federal policy that states cannot contradict.

The Al Litigation Task Force: Federal Enforcement
Gets Teeth

The draft order doesn’t just assert federal authority—it creates machinery to
enforce it.

Global Policy Watch reports that the proposed order establishes an “Al Litigation
Task Force” within the Department of Justice. This isn’t an advisory committee. This
is a dedicated enforcement unit with a singular mission: challenging state Al laws
on constitutional grounds.

The Task Force’s mandate includes:

1. Identifying state Al regulations that allegedly burden interstate commerce
2. Initiating federal lawsuits against states with non-compliant laws

3. Coordinating with industry stakeholders to build legal challenges

4. Monitoring new state legislative activity for preemption targets

For enterprise compliance teams, this creates an unprecedented situation. You
might achieve full compliance with California’s SB 53 today, only to have the DOJ
file suit next quarter arguing the law is unconstitutional. Do you maintain
compliance during litigation? Do you scale back? Do you wait?

The litigation strategy transforms regulatory compliance from a legal
question into a constitutional gamble.
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The Funding Weapon: When Compliance Becomes
Coercion

Federal lawsuits take years. The administration clearly recognizes this limitation.
That's why the draft order includes a faster, more immediate pressure mechanism:
funding restrictions.

Crowell’s analysis highlights that states maintaining Al regulations deemed
“onerous” risk losing federal broadband funding through the BEAD (Broadband
Equity, Access, and Deployment) program. The Commerce Secretary would have
just 90 days to publish reviews identifying non-compliant state laws.

This is federalism as financial warfare. States that passed Al protections—often with
bipartisan support—now face a choice: abandon consumer protections or lose
critical infrastructure funding. For states like California, where broadband expansion
serves rural and underserved communities, this creates an impossible political
calculus.

The Timeline Pressure

That 90-day review window deserves special attention. In regulatory terms, this is
blisteringly fast. It means:

State attorneys general have virtually no time to prepare legal defenses
Businesses cannot wait for legal clarity before making compliance decisions
Regulatory guidance from state agencies becomes immediately suspect
Insurance and liability frameworks built around state compliance become
unreliable

The Backstory: How Congressional Failure Led
Here

This executive order didn't emerge from a vacuum. It’s a direct consequence of
legislative dysfunction.

The Republican-controlled Congress attempted to address Al regulation preemption
through the “One Big Beautiful Bill Act” in summer 2025. The legislation would have
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established clear federal preemption of state Al laws through proper legislative
channels. It collapsed amid Republican infighting—disagreements over scope,
industry lobbying pressure, and fundamental philosophical divides about whether
any Al regulation was appropriate.

NYU’s Center for Business and Human Rights argues that the executive order
strategy emerged precisely because legislative preemption failed. Unable to pass a
law, the administration turned to executive action and judicial challenge—a
constitutionally weaker but politically expedient approach.

The irony is stark. An administration championing deregulation is deploying
aggressive federal power to override democratic processes at the state level. States
that passed Al laws through elected legislatures now face executive override
without congressional authorization.

The January Foundation: Executive Order 14179

Understanding the current crisis requires tracing its origins to January 2025, when
Executive Order 14179, “Removing Barriers to American Leadership in Artificial
Intelligence,” was signed. This order revoked Biden-era Al governance policies,
including the October 2023 Executive Order on Safe, Secure, and Trustworthy Al.

The January order established the administration’s philosophical position: Al
regulation hinders American competitiveness. Safety requirements, transparency
mandates, and algorithmic accountability measures were framed as obstacles to
innovation rather than consumer protections.

This matters for the preemption battle because the administration now argues that
federal policy—established through executive order—actively promotes Al
development without state-imposed restrictions. State regulations don’t just lack
federal counterparts; they allegedly contradict established federal policy.

The Preemption Paradox

Here’'s where the constitutional argument becomes genuinely fascinating—and
genuinely uncertain.

Traditional federal preemption occurs when Congress passes a law that either
explicitly preempts state regulations or creates a comprehensive regulatory scheme
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that implicitly occupies the field. Neither condition exists here.

The administration’s theory suggests that executive branch deregulatory policy can
preempt state legislative action. Constitutional scholars are divided on whether this
theory has any validity. Some argue it stretches preemption doctrine beyond
recognition. Others suggest courts might defer to federal executive authority over
interstate commercial matters.

The Law Al consortium’s legal analysis identifies multiple constitutional
vulnerabilities in the administration’s approach:

» Executive orders cannot create preemption without underlying statutory
authority

e Funding conditions must be related to the federal program’s purpose (BEAD
funds broadband, not Al governance)

e The Commerce Clause limits extend to state regulations that discriminate
against interstate commerce, not those that apply equally to all actors

The Global Dimension: America Alone

While the United States engages in internal regulatory warfare, the international
community has moved forward. In January 2025, 193 UNESCO member states
adopted a global Al ethics agreement establishing baseline principles for Al
governance—transparency, accountability, human oversight, and protection against
algorithmic discrimination.

The Trump administration’s deregulatory approach creates increasing tension with
international partners and trading relationships. European Union Al Act compliance,
already challenging for American companies, becomes more complex when
domestic regulatory signals point toward deregulation while international
obligations point toward stricter governance.

For multinational enterprises, this creates a three-layer compliance problem:

Regulatory Layer Direction Enforcement Risk
Federal (U.S.) Deregulation Low currently, uncertain future
State (U.S.) Regulation High currently, legally uncertain
International Regulation High and increasing
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Companies cannot simply follow the most permissive regime. International
operations require compliance with stricter frameworks regardless of domestic
deregulation.

The Enterprise Compliance Crisis

Let me be practical about what this means for organizations deploying Al systems.
Scenario 1: You’re Fully Compliant with State Laws

You've invested in documentation systems, bias audits, transparency mechanisms,
and consumer notification processes to meet California’s SB 53 and Colorado’s Al
Act requirements. The executive order doesn’t immediately invalidate these
investments—state laws remain in effect until successfully challenged.

However, you now face uncertainty about whether to:

e Maintain compliance infrastructure during litigation (potentially years)
* Expand compliance to additional states that may pass similar laws
» Scale back compliance in anticipation of federal preemption

The wrong choice could mean either wasted resources or significant legal exposure.
Scenario 2: You’re Building Compliance Programs

You're midway through implementing Al governance frameworks when the
executive order drops. Do you continue? Do you pause? The ROI calculations you
presented to leadership no longer hold—the regulatory requirements driving those
investments may not exist in 18 months.

Scenario 3: You’ve Been Waiting for Clarity
You delayed Al compliance investments hoping for federal guidance. The executive
order provides guidance, but not the kind you wanted. Federal policy is now

“minimal regulation,” but state laws remain enforceable until invalidated. You're no
closer to knowing what compliance actually requires.

Every compliance scenario leads to the same conclusion: uncertainty as
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the default operating condition for Al governance.

The State Perspective: Why They Won’t Back
Down

The Center for American Progress warns that federal preemption would “invalidate
key state laws that protect against high-impact Al” and make transparency
enforcement virtually impossible for state regulators. State attorneys general have
invested significant political capital in Al consumer protections.

But here’s the complexity: even Democrats who support Al regulation acknowledge
the compliance burden. Colorado Governor Jared Polis, who signed his state’s Al Act,
admitted that state regulations create “a complex compliance regime” that will
“tamper innovation and deter competition.”

This bipartisan recognition of compliance complexity doesn’t translate to bipartisan
support for federal preemption. State officials across the political spectrum have
signaled resistance to what they view as federal overreach into traditional state
consumer protection authority.

Several states are likely to file counterclaims if the executive order proceeds:

1. California: The state has the most comprehensive Al transparency
requirements and the legal resources to mount sustained federal litigation

2. Colorado: The Al Act’s focus on algorithmic discrimination in consequential
decisions touches civil rights concerns with deep legal precedent

3. lllinois: BIPA (Biometric Information Privacy Act) and related Al provisions
have survived previous preemption challenges

4. New York: Pending Al legislation and the state’s history of aggressive
financial regulation create strong incentives to resist federal preemption

The Industry Split: Not Everyone Wants
Deregulation

Conventional wisdom suggests industry uniformly supports deregulation. The reality
is more nuanced.
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Large technology companies with sophisticated compliance infrastructure may
actually prefer comprehensive federal regulation—even if stricter than current
requirements—over regulatory uncertainty. Compliance costs become competitive
advantages when smaller competitors cannot afford equivalent investments.

The current patchwork creates:

e Higher compliance costs for multistate operations

e Legal uncertainty that complicates M&A due diligence

 Insurance and liability frameworks that cannot price Al risks

e Customer and partner concerns about vendor compliance stability

Some industry voices have quietly suggested that clear, consistent federal
standards—even rigorous ones—would be preferable to the current chaos.

What Happens Next: Four Potential Paths

Path 1: Executive Order Signed, Immediate Litigation

The most likely near-term scenario. The order is signed, the Al Litigation Task Force
begins identifying targets, and states file counterclaims challenging executive
authority to preempt state legislation without congressional action. This path
produces 3-5 years of litigation uncertainty.

Path 2: Negotiated Federal Framework

The order serves as leverage for congressional action. Facing litigation risk, states
negotiate with congressional Republicans to establish a federal framework that
provides some consumer protections while preempting the most aggressive state
requirements. This path requires political will currently absent.

Path 3: Judicial Rejection
Federal courts reject the preemption theory early, perhaps through preliminary

injunctions blocking the order’s enforcement. This preserves state authority but
doesn’t resolve the underlying patchwork problem.
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Path 4: Industry Self-Regulation Compromise

The administration accepts industry-developed voluntary standards as sufficient,
states agree to defer enforcement against companies meeting voluntary standards,
and formal preemption becomes unnecessary. This path depends on trust between
stakeholders that doesn’t currently exist.

Strategic Recommendations: Navigating the
Uncertainty

Given this landscape, how should enterprise leaders approach Al compliance
strategy?

1. Build for Maximum Compliance with Modular Architecture

Design compliance systems that can be scaled up or down as regulatory
requirements change. Document everything, but build documentation systems that
can be streamlined if requirements ease. Invest in transparency mechanisms that
serve multiple regulatory frameworks—what satisfies California likely satisfies EU
requirements regardless of preemption outcomes.

2. Separate Technical Compliance from Legal Compliance

Technical capabilities (audit logs, bias testing, explainability mechanisms) retain
value regardless of regulatory outcomes. Legal compliance documentation (state-
specific notifications, filing requirements, certification processes) may become
obsolete. Prioritize investments that provide operational value beyond regulatory
checkbox-marking.

3. Monitor Litigation Closely

The Al Litigation Task Force’s target selection will signal which regulations face
imminent challenge. If your primary compliance burden comes from a targeted law,
adjust planning accordingly. If your compliance framework addresses untargeted
regulations, maintain course.
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4. Engage Industry Associations

The compliance uncertainty affects your competitors equally. Industry associations

may develop consensus positions that influence both federal enforcement priorities
and state regulatory responses. Isolation increases risk; collective engagement may
shape outcomes.

5. Prepare for Extended Uncertainty

Constitutional litigation moves slowly. Budget and plan for at least 36 months of
regulatory uncertainty. If resolution comes faster, you’ve built resilience. If
uncertainty extends, you haven’t been caught unprepared.

The Deeper Question: What Al Governance
Should America Have?

Beyond the immediate compliance crisis, this battle forces a question Americans
have avoided: what role should government play in Al governance?

The state regulatory explosion reflects genuine constituent concerns about
algorithmic decision-making in hiring, lending, housing, and healthcare. These
aren’t abstract policy debates—they’re responses to real harms experienced by real
people denied opportunities or subjected to discriminatory automated systems.

The federal deregulation push reflects genuine concerns about American
competitiveness, innovation speed, and the economic costs of compliance. These
aren’t corporate greed arguments—they’re legitimate questions about whether
regulatory frameworks designed for current Al capabilities will accommodate rapid
technological change.

Both perspectives have merit. Neither resolves the fundamental tension between
moving fast and ensuring Al systems serve human interests.

The preemption battle is a symptom of America’s failure to have the
actual conversation about Al governance that the technology demands.
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The Constitutional Stakes

Whatever your position on Al regulation, the constitutional questions raised by this
executive order deserve serious attention.

Can an executive order preempt state legislation without underlying statutory
authority? If yes, executive power expands dramatically—not just for Al, but for any
policy area where an administration prefers federal inaction to state action.

Can federal funding be conditioned on policy compliance unrelated to the funding’s
purpose? BEAD program funds were appropriated for broadband infrastructure, not
Al governance. Using them as leverage for Al policy arguably violates the
unconstitutional conditions doctrine.

Can the Commerce Clause support preemption of regulations that apply equally to
in-state and out-of-state actors? State Al laws don’t discriminate against interstate
commerce—they apply to all Al systems operating within state boundaries
regardless of where developers are located.

These questions will likely reach the Supreme Court. The answers will shape not just
Al governance but federalism principles for decades.

The Bottom Line for Enterprises

Here’s the uncomfortable truth: no compliance strategy provides certainty in the
current environment.

You can invest heavily in meeting every state requirement and find those
investments wasted if federal preemption succeeds. You can minimize compliance
investments betting on deregulation and face massive liability if preemption fails.
You can wait for clarity and fall behind competitors who acted decisively.

The only genuinely wrong approach is pretending the uncertainty doesn’t exist. Al
deployment decisions made without accounting for regulatory instability are
decisions made on incomplete information.

Build flexible systems. Document extensively. Monitor developments obsessively.
Prepare for multiple outcomes. Accept that compliance strategy has become
scenario planning rather than checklist completion.
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The constitutional crisis is real. The compliance nightmare is real. Your Al strategy
needs to accommodate both—because neither is resolving anytime soon.

The federal preemption war has transformed Al compliance from a legal
requirement into a strategic gamble—and the only guaranteed losing bet
is assuming the regulatory framework will stabilize before you have to act.
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